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No. 11,374 


QUESTION PRESENTED 

Whether an alien of good moral character who resided 
continuously in the United States for seven years from 
1927 to 1935, at which time he returned to Italy but re¬ 
entered the United States in 1947, and was residing in 
the United States on the effective date of the Act of 
July 1, 1948, 62 Stat. 1206, is eligible to suspension of 
deportation; or must the seven years continuous resi¬ 
dence be the seven years including July 1, 1948 for such 
suspension. 
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Fob the District op Columbia Circuit 


No. 11,374 


Luigi Caddeo, Appellant, 


v. 

The Hon. James Howard McGrath, Attorney General of 
the United States, The Hon. Argyle Mackey, Com¬ 
missioner of Immigration and Naturalization, and 
the Hons. Thomas G. Finacune, Robert M. Charles, 
Leigh L. Nettleton, Robert E. Ludwig, and Louisa 
Wilson, as members of the Board of Immigration 
Appeals, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This action was commenced by a complaint filed by 
appellant in the United States District Court for the 
District of Columbia on May 29, 1951 (Joint App. 2A). 

The appellees on August 30, 1951 seasonably filed a 
motion for summary judgment or in the alternative to 
dismiss (Joint App. 5A). On January 10, 1952, an Order 
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dismissing the action was entered on the docket (Joint 
App. 11A). An appeal to this Court was duly taken by 
notice of appeal filed February 29, 1952 (Joint App. 12A). 

The District Court’s jurisdiction is based upon the 
Immigration Act of February 5, 1917, as amended, and 
particularly See. 25 thereof, 39 Stat. 893, 8 U. S. C. 164; 
the Declaratory Judgment Act of June 14, 1934, as 
amended, 48 Stat. 955, 28 U. S. C. 2201, 62 Stat. 964; and 
the administrative Procedure Act, particularly Secs. 9(a) 
and 10 thereof, 60 Stat. 242, 243, 5 U. S. C. 1008(a) and 
1009. All of these sections are quoted in the Supplement 
to Brief 9-13. 

This Court has jurisdiction of this appeal under 28 
U. S. C. 1291, 62 Stat. 929. 

STATEMENT OF THE CASE 

The facts in this case appear in the complaint (Joint 
App. 2A-5A). 

The appellees are the appropriate administrative offi¬ 
cers against whom the declaratory and injunctive relief 
sought should be granted (Joint App. 2A-3A). 

Appellant is a native and citizen of Italy w r ho lawfully 
entered the United States at Tampa, Florida in 1927, 
from which time he resided in the United States contin¬ 
uously until June 8, 1935, more than seven years, when 
he departed under an order of voluntary departure. 
Later, and on July 22, 1947 he was lawfully admitted 
temporarily as a seaman at Norfolk, Virginia, and has 
resided in the United States since that date, and was 
here on the effective date of said amendatory Act of 
July 1, 1948. 

That an order of deportation -was entered against ap¬ 
pellant by the Commissioner of Immigration and Natu- 


3 


ralization on or about August 31, 1950, directing his de¬ 
portation to Italy, from which order appellant appealed 
to the Board of Immigration Appeals, and based his ap¬ 
peal upon the ground that since he had had seven years 
continuous residence in the United States during the 
period between 1927 and 1935 and was residing in the 
United States on the effective date of said amendatory 
Act of July 1, 1948, he was entitled to suspension of the 
deportation order against him, and cited the case of de 
Koning v. Zimmerman, 89 F. Supp. 891, construing said 
Act in his favor. 

The Board of Immigration Appeals denied his appeal 
and refused to reconsider its action (Joint App. 7A, 9A). 

Having exhausted all administrative remedies without 
avail, appellant commenced this action against the appro¬ 
priate administrative officers, praying that he be granted 
a declaratory judgment for suspension of deportation on 
the basis that he is eligible to such action and requesting 
an injunction in harmony with the declaratory judgment. 
The complaint also states that unless such relief is 
granted, appellant will be deported by appellees, will be 
deprived of his employment and means of livelihood and 
denied the right to become a citizen of the United States, 
to his irreparable and permanent injury (Joint App. 4A). 

Appellant’s prayer for relief attempts no improper in¬ 
terference with the discretion of the administrative offi¬ 
cers but seeks only to require them to exercise such dis¬ 
cretion on the basis of a correct interpretation of the law. 

Appellees moved to dismiss the action on the ground 
that (1) the Court lacks jurisdiction over the subject 
matter of the action and (2) the complaint fails to state 
a ground upon which relief can be granted. 

Oral argument and Points and Authorities were sub¬ 
mitted by both parties, and on January 10, 1952 the 
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Order ot the Court dismissing the cause was entered. 
Such order was not accompanied with a memorandum. 
Thereafter, appellant duly appealed to this Court (Joint 
App. 12A). 


STATUTES INVOLVED 

The statutes involved, including those which concern 
the jurisdiction of the District Court, the amendatory Act 
of July 1, 1948, the propriety of the remedies invoked, 
and the merits of appellant’s points and authorities, ap¬ 
pear in Supplement to Brief, pages 9-13. 

STATEMENT OF POINTS 

The District Court erred in dismissing the Complaint 
because: 

I. It had jurisdiction to entertain appellant’s suit 
which invoked appropriate legal remedies. 

II. Appellant is entitled to suspension of deportation 
under the provisions of the amendatory Act of July 1, 
1948. 


SUMMARY OF ARGUMENT 

It is manifest that the District Court had jurisdiction 
of this action under the sections of the Immigration Act, 
Declaratory Judgment Act, and the Administrative Pro¬ 
cedure Act, quoted in Supplement to Brief, 9-11. And 
it is also clear that the remedies sought by appellant, a 
declaratory judgment and injunction, are appropriate and 
required by the facts. 

The Act of July 1, 1948, 62 Stat. 1206, provided three 
conditions for the suspension of deportation of an alien: 
(1) Good moral character for the preceding five years, 
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(2) seven years continuous residence in the United States, 
and (3) residence in the United States on the effective 
date of the Act, all of which appellant meets. 

ARGUMENT 

1. The District Court Had Jurisdiction to Entertain 
This Suit Which Invoked Appropriate Legal Remedies. 

In view of the many recent decisions of the Courts 
holding that judicial review like that here invoked is now 
within the jurisdiction of the United States District Court, 
it seems unnecessary to argue this point at length. 

The recent case of Kristensen v. McGrath, 86 App. 
D. C. 48, 179 F. 2d 796, affirmed by the Supreme Court, 
340 U. S. 162, should settle this point. 

In the Kristensen case this Court, construing the Ad¬ 
ministrative Procedure Act and the right of judicial re¬ 
view thereunder, said: 

The only exceptions to this sweeping grant of re¬ 
view authority exist where (1) statutes preclude 
judicial review or (2) agency action is by law com¬ 
mitted to agency discretion. 5 U. S. C. Sec. 1009 
(1948 Supp.). Neither exception is satisfied in this 
case. The immigration statute does not on its face 
preclude judicial review but merely state that “the 
decision of the Attorney General shall be final.” 
8 U. S. C. Sec. 155(a). Such a statutory declaration 
of finality, which has not precluded review by way of 
habeas corpus for a considerable number of years, 
can hardly qualify now as a bar to review under this 
statute. 

And this Court further said: 

• • • it seems obvious that no completely unre- 
viewable discretion has been vested in the Attorney 
General, within the meaning of the “discretion” ex¬ 
ception. 
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See also United States ex rel. Trirder v. Carusi, 166 
F. 2d 457; and Prince v. Commissioner of Immigration 
etc., 185 F. 2d 578. 

The Supreme Court in affirming the decision of this 
Court, McGrath v. Kristensen, 340 U. S. 162, did not 
consider the Administrative Procedure Act, but rested its 
decision on the Declaratory Judgment Act The Court 
held that the refusal of the Attorney General to suspend 
deportation of an alien under Sec. 19(c) as amended 
(July 1, 1948) 62 Stat. 1206, of the Immigration Act of 
1917, 8 U. S. C. Sec. 155 (c), is subject to judicial review 
otherwise than by habeas corpus. 

Appellant, therefore, being an Italian, a class eligible 
for naturalization, had the right to maintain this suit, 
and the Court clearly had jurisdiction to entertain his 
suit invoking appropriate legal remedies. 

2. Appellant is Entitled to Suspension of the Deports 
tion Order Under the Provisions of the Amendatory Act 
of July 1, 1948. 

Section 19(c) as amended by the Act of July 1, 1948, 
62 Stat. 1206, of the Immigration Act of 1917, 8 U. S. C. 
155(c), provides for the suspension of deportation of an 
alien meeting certain conditions. In pertinent part, it 
provides: 

In the case of any alien . . . who is deportable 
under any law of the United States and who has 
proved good moral character for the preceding five 
years, the Attorney General may ... (2) suspend 
deportation of such alien if he is not ineligible for 

naturalization ... if he finds.(b) that such 

alien has resided continuously in the United States 
for seven years or more and is residing in the United 
States upon the effective date of this Act 



The three required conditions prescribed are as follows: 

(1) Good moral character for the preceding five years. 

(2) Continnons residence in the United States for 
seven years. 

(3) Residence in the United States upon the effective 
date of the Act of Jnly 1,1948. 

This appellant meets all three conditions. He had 
seven years continnons residence between 1927 and 1935. 
After departing in 1935, he retnmed on Jnly 22, 1947 
and was residing in the United States npon the effective 
date of the Act. Being an Italian, he is of a class en¬ 
titled to naturalization. 

The requirement as to seven years continnons residence 
imposed by Congress did not provide that such residence 
must immediately precede and include the seven-year 
period ending npon the effective date of the Act 

The only decision of a Federal Court on this particular 
phase of the subject is the case of de Koning v. Zimmer¬ 
man, 89 F. Snpp. 891, decided by Judge Ganey, District 
Judge, Eastern District of Pennsylvania. 

In the de Koning case the Court had under considera¬ 
tion the case of an alien who came to the United States 
and resided here from 1922 to 1930, when he departed 
and did not return until October 1946, and was residing 
in the United States upon the effective date of the Act of 
July 1,1948. 

In deciding that the alien was entitled to suspension 
of deportation, the Court said: 

On the other hand plaintiff submits that since Con¬ 
gress did not specify which period of seven years 
residence was necessary to satisfy the requirements 
of the amending Act the continuous residence period 
need not be the seven years including July 1, 1948. 
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We think Sec. 19(c), as amended, is susceptible to 
the meaning placed upon it by plaintiff. 

And the Court entered an Order for suspension of 
deportation. 


CONCLUSION 

The District Court had jurisdiction of this action. The 
relief sought is appropriate and is required by the facts. 
The order of the District Court dismissing the complaint 
should be reversed. 

Respectfully submitted, 

William J. Bykve 
Josephus C. Trimble 
Attorneys for Appellant 
Munsey Building 
Washington 4, D. C. 
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SUPPLEMENT TO BRIEF 

STATUTES INVOLVED 

(1) Statutes Concerning Jurisdiction of District Court 
and Propriety of Remedies invoked. 

Immigration Act of February 5, 1917, Sec. 25, 39 Stat 
893, 8 U. S. C. 164: 

The district courts of the United States are in¬ 
vested with full jurisdiction of all causes, civil and 
criminal, arising under any of the provisions of this 
chapter. 

Declaratory Judgment Act of June 14, 1934, 48 Stat. 
955, 49 Stat. 1027, now 28 U. S. C. 2201 (62 Stat 964): 

In case of actual controversy within its jurisdic¬ 
tion, except with respect to Federal taxes, any court 
of the United States, upon the filing of an appro¬ 
priate pleading, may declare the rights and other 
legal relations of any interested party seeking such 
declaration, whether or not further relief is or could 
be sought Any such declaration shall have the force 
and effect of a final judgment or decree and shall be 
reviewable as such. 

Administrative Procedure Act, 60 Stat. 242, 243, 5 
U. S. C.: 

Sec. 1008. In the exercise of any power of authority— 
(a) No sanction shall be imposed or substantive 
rule or order be issued except within jurisdiction 
delegated to the agency and as authorized by law. 

Sec. 1009. Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law com¬ 
mitted to agency discretion. 

Rights of Review 

(a) Any person suffering legal wrong because of any 
agency action, or adversely effected or aggrieved by 
such action within the meaning of any relevant stat¬ 
ute, shall be entitled to judicial review thereof. 
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Form and Venue of Proceedings 

(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant 
to the subject matter in any court specified bv stat¬ 
ute or, in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for 
declaratory judgment or writs of prohibitory or man¬ 
datory injunction or habeas corpus) in any court of 
competent jurisdiction. Agency action shall be sub¬ 
ject to judicial review in civil or criminal proceedings 
for judicial enforcement except to the extent that 
prior, adequate, and exclusive opportunity for such 
review is provided by law. 

Acts Reviewable 

(c) Every agency action made reviewable by statute 
and every final agency action for which there is no 
other adequate remedy in any court shall be subject 
to judicial review. Any preliminary, procedural, or 
intermediate agency action or ruling not directly re¬ 
viewable shall be subject to review upon the review 
of the final agency action. Except as otherwise ex¬ 
pressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or deter¬ 
mined any application for a declaratory order, for 
any form of reconsideration, or (unless the agency 
otherwise requires by rule and provided that the 
action meanwhile shall be inoperative; for an appeal 
to superior agency authority. 

Relief Pending Review 

(d) Pending judicial review any agency is author¬ 
ized, where it finds that justice so requires, to post¬ 
pone the effective date of any action taken by it. 
Upon such conditions as may be required and to the 
extent necessary to prevent irreparable injury, every 
reviewing court (including every court to which a 
case may be taken on appeal from or upon applica¬ 
tion for certiorari or other writ to a reviewing 
court) is authorized to issue all necessary and ap- 
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propriate process to postpone the effective date of 
any agency action or to preserve statns or rights 
pending conclusion of the review proceedings. 

Scope of Review 

(e) So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statu¬ 
tory provisions, and determine the meaning or appli¬ 
cability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or un¬ 
reasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found 
to be (1) arbitrary, capricious, an abuse of discre¬ 
tion, or otherwise not in accordance with law; (2) 
contrary to constitutional right, power, privilege, or 
immunity; (3) in excess of statutory jurisdiction, au¬ 
thority, or limitations, or short of statutory right; 

(4) without observance of procedure required by law; 

(5) unsupported by substantial evidence in any case 
subject to the requirements of sections 1006 and 1007 
of this title or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) un¬ 
warranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court 
In making the foregoing determinations the court 
shall review the whole record or such portions thereof 
as may be cited by any party, and due account shall 
be taken of the rule of prejudicial error. 

(2) Statutes Concerning merits of Appellant’s 
Points. 

Immigration Act of February 5, 1917, as amended. 
Sec. 19(c), 54 Stat. 672, 8 U. S. C. 155, Amendatory 

Act of July 1,1948, 62 Stat. 1206. 

[Public Law 863—80th Congress] 

[Chapter 783—2d Session] 

[H. R. 3566] 
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AN ACT 

To amend subsection (c) of section 10 of the Immigration 
Act of 1917, as amended, and for other purposes. 

Be it enacted by the Senate and House of Represents 
fives of the United States of America in Congress assem¬ 
bled, That subsection (c) of section 19 of the Immigra¬ 
tion Act of February 5, 1917, as amended (54 Stat 671; 
56 Stat. 1044 ; 8 U. S. C. 155 (c)), is further amended to 
read as follows: 

“(c) In the case of any alien (other than one to whom 
subsection (d) is applicable) who is deportable under any 
law of the United States and who has proved good moral 
character for the preceding five years, the Attorney Gen¬ 
eral may (1) permit such alien to depart the United 
States to any country of his choice at his own expense, in 
lieu of deportation; or (2) suspend deportation of such 
alien, if he is not ineligible for naturalization or if ineligi¬ 
ble, such ineligibility is solely by reason of his race, if he 
finds (a) that such deportation would result in serious 
economic detriment to a citizen or legally resident alien 
who is the spouse, parent, or minor child of such deport¬ 
able alien; or (b) that such alien has resided continuously 
in the United States for seven years or more and is resid¬ 
ing in the United States upon the effective date of this 
Act. If the deportation of any alien is suspended under 
the provisions of this subsection for more than six months, 
a complete and detailed statement of the facts and perti¬ 
nent provisions of law in the case shall be reported to the 
Congress with the reasons for such suspension. These re¬ 
ports shall be submitted on the 1st and 15th day of each 
calendar month in which Congress is in session. If dur¬ 
ing the session of the Congress at which a case is re¬ 
ported, or prior to the close of the session of the Congress 
next following the session at which a case is reported, the 
Congress passes a concurrent resolution stating in sub- 
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stance that it favors the suspension of such deportation, 
the Attorney General shall cancel deportation proceedings. 
If prior to the dose of the session of the Congress next 
following the session at which a case is reported, the 
Congress does not pass such a concurrent resolution, the 
Attorney General shall thereupon deport such alien in the 
manner provided by law. Deportation proceedings s hal l 
not be canceled in the case of any alien who was not le¬ 
gally admitted for permanent residence at the time of his 
last entry into the United States, unless such alien pays 
the Commissioner of Immigration and Naturalization a 
fee of $18 (which fee shall be deposited in the Treasury 
of the United States as miscellaneous receipts). Upon 
the cancellation of such proceedings in any case in which 
fee has been paid the Commissioner shall record the alien’s 
admission for permanent residence as of the date of his 
last entry into the United States and the Secretary of 
State shall, if the alien was a quota immigrant at the time 
of entry and was not charged to the appropriate quota, 
reduce by one the immigration quota of the country of 
the alien’s nationality as defined in section 12 of the Act 
of May 26, 1924 (U.S.C., title 8, sec. 212), for the fiscal 
year then current at the time of cancellation or the next 
following year in which a quota is available; Provided , 
That no quota shall be reduced by more than 50 per cen¬ 
tum in any fiscal year.” 

Approved July 1, 1948. 
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1 Filed May 29 1951 Harry ,M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Luigi Caddeo, 241 4Sth Street, Brooklyn, N. Y., Plaintiff, 

v. 

The Hon. James Howard McGrath, Attorney General of 
the United States, Department of Justice, Washing¬ 
ton, D. C. and The Hon. Argyle Mackey, Commis¬ 
sioner of Immigration and Naturalization, Washing¬ 
ton, D. C. and The Hons. Thomas G. Finucane, Robert 
M. Charles, Leigh L. Nettleton, Robert E. Ludwig, 
and Louisa Wilson, members of the Board of Immi¬ 
gration Appeals Department of Justice, Washington, 
D. C., Defendants. 

Civil Action No. 2226-’51 

Complaint for Declaratory Judgment and Injunction 

Plaintiff alleges: 

1. This Court has jurisdiction of this action. Such 
jurisdiction is founded upon the Immigration Act of Feb¬ 
ruary 5, 1917, as amended, and particularly Section 25 
thereof (8 U. S. C. 164), the Act of June 14, 1934, as 
amended, known as the Declaratory Judgment Act (28 
U. S. C. 400), and the Act of June 11, 1946, knowm as the 
Administrative Procedure Act, and particularly Sections 
9(a) and 10 thereof (5 U. S. C. 1008(a), 1009). 

2. At all times herein mentioned, the Honorable James 
Howard McGrath, Attorney General, and his predecessors 
in office (hereinafter referred to as the Attorney General), 
have had administrative control of the affairs of the Im¬ 
migration and Naturalization Service, Department of Jus- 
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tice, and of the deportation proceedings against plain* 
tiff. 

2 During all of said times the Honorable Argyle 

Mackey, Commissioner of Immigration and Natu¬ 
ralization, and his predecessors in office (hereinafter re¬ 
ferred to as the Commissioner), under the general direc¬ 
tion of the Attorney General, have had supervision and 
direction of the affairs of the Immigration and Naturaliza¬ 
tion Service, Department of Justice, and of said deporta¬ 
tion proceedings. At all times herein mentioned the Hon- 
orables Thomas G. Finucane, Robert M. Charles, Leigh L. 
Nettleton, Robert E. Ludwig, and Louisa Wilson, members 
of the Board of Immigration Appeals, and their predeces¬ 
sors in office (hereinafter referred to collectively as the 
Board), have been duly authorized to exercise in behalf 
of the Attorney General all power possessed by him to 
suspend deportation of plaintiff. 

3. Plaintiff is a native and citizen of Italy. Plaintiff 
first entered the United States at Tampa, Florida in 1927, 
and resided continuously in the United States until June 8, 
1935, a period of over seven years continuous residence in 
the United States, when plaintiff left the United States 
under an order of voluntary departure. Later, and on 
July 22, 1947, plaintiff was lawfully admitted temporarily 
as a seaman at Norfolk, Virginia, and has resided in the 
United States continuously since that date, and was here 
at the time Congress passed the Act of July 1, 1948 (Pub¬ 
lic Law 863—80th Congress—Chapter 783—2d Session). 

4. That an order of deportation was entered against 
plaintiff by the Commissioner on August 31, 1950, direct¬ 
ing his deportation to Italy, and denying his application 
for voluntary departure, although it was admitted that 
plaintiff is a person of good moral character and has had 
seven years continuous residence in the United States, and 
was residing here at the time the Act of July 1, 1948 be¬ 
came effective. 
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5. Plaintiff appealed from said deportation order to 
the Board, and based his appeal on the ground that since 

he had seven years continuous residence in the 
3 United States during the period between 1927 and 
1935, and was residing in the United States when 
amendatory Act of July 1, 1948 became effective, that he 
is eligible to remain here; that Congress did not say that 
the seven-year continuous residence period must be imme¬ 
diately prior to the effective date of the Act; and that 
Congress imposed two conditions, (1) seven years con¬ 
tinuous residence in the United States, and (2) residence 
here at the effective date of the amendatory Act, and that 
the Court had so construed the Act in the case of de 
Koning v. Zimmerman, 89 F. Supp. 891. 

6. On November 10, 1950, the Board denied plaintiff’s 
appeal. Plaintiff has filed a motion for reconsideration 
but the Board has not as yet acted thereon, and has ad¬ 
vised plaintiff that such motion for reconsideration does 
not act as a stay, and plaintiff has been advised by the 
Commissioner that arrangements are being made to deport 
him in accordance with the order of deportation. 

7. By reason of the facts set forth in this complaint 
plaintiff is entitled to remain in the United States and to 
become a naturalized citizen. 

8. Plaintiff has exhausted all administrative remedies 
available to him to remain in the United States and to 
get the deportation order withdrawn. Plaintiff is not now 
in custody. 

9. Unless the relief herein prayed for is granted plain¬ 
tiff, he will be compelled to depart from the United States 
by defendants and will be deported by defendants and 
thereby will be denied the opportunity of becoming a citi¬ 
zen of the United States, and will be deprived of his em¬ 
ployment and means of livehood, to the irreparable and 
permanent injury of plaintiff. 
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WHEREFORE plaintiff prays: 

1. For a declaratory judgment declaring and adjudg¬ 
ing that plaintiff is eligible to remain in the United States 
and is eligible to naturalization therein, and that the de¬ 
fendants should decide plaintiff’s application for suspen¬ 
sion of deportation on the basis that plaintiff is 

4 eligible to remain in the United States and eligible 
to naturalization. 

2. For an injunction enjoining and restraining the de¬ 
fendants and all persons acting under them from exercis¬ 
ing their power, authority or discretion in respect of 
suspension of deportation of plaintiff on the theory that 
plaintiff is not eligible to remain in the United States. 

/s/ William J. Byrne 
William J. Byrne 
Attorney for Plaintiff, 
Munsey Building, 
Washington 4, D. C. 
NAtional 2248 

Of Counsel: 

/s/ Josephus C. Trimble 
Josephus C. Trimble 
Munsey Bldg. 

Washington, D. C. 

• • • • 

5 Filed Aug 30 1951 Harry M. Hull, Clerk 

Motion for Summary Judgment or in the 
Alternative to Dismiss 

Come now the defendants by their attorney, the United 
States Attorney, and move to dismiss the complaint, or for 
summary judgment, on the grounds that (1) the Court 
lacks jurisdiction over the subject matter of the action, 
and that (2) the complaint fails to state a ground upon 




6 A 


which relief can be granted. The Court’s attention is 
respectfully directed to the attached memorandum of 
points and authorities. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
• • • • 


6 Filed Aug 30 1951 Harry M. Hull, Clerk 

UNITED STATES OF AMERICA 

Department of Justice 
Immigration and Naturalization Service 

August 9, 1951 

Certification 


BY VIRTUE OF the authority vested in me by 8 
C.F.R. 3S3.7, a regulation issued by the Commissioner of 
Immigration and Naturalization with the approval of the 
Attorney General pursuant to 5 Uf ? ? ?d 311, and 8 
U.S.C. 102, 222, 458 and 727, 

I HEREBY CERTIFY that the annexed documents are 
originals, or copies thereof, from the record. The said 
Immigration and Naturalization Service, Department of 
Justice, relating to Luigi Caddeo, File No. A-9765555, of 
which the Attorney General is the legal custodian. 

In Witness Whereof I have hereunto set my hand and 
caused the seal of the Department of Justice, Immigra¬ 
tion and Naturalization Service, to be affixed, on the day 
and year first above written. 


SEAL 


/s/ L. Paul Winings 
L. Paul Winings 
General Counsel 

Immigration and Naturalization Service. 
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COPY 

U. S. DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 

JUN 8 - 1951 

In the Matter of Luigi Caddeo 
File: A-9765555 

In Deportation Proceedings 

In Behalf of Respondent: William J. Byrne, Esquire 
Munsey Building, Washingotn 4, D. C. 

This case is before us on motion of counsel requesting 
reconsideration of our decision of November 8, 1950. In 
our decision of above date we dismissed the appeal from 
an order entered by the Assistant Commissioner on Au¬ 
gust 31, 1950, directing the respondent’s deportation from 
the United States under the Immigration Act of 1924 (no 
immigration visa) and denying the respondent’s applica¬ 
tion for voluntary departure and his request for suspen¬ 
sion of deportation based on his alleged seven years’ con¬ 
tinuous residence in the United States between the years 
1927 or 1928 and June 8, 1935, the date of his last de¬ 
parture from the United States. 

The respondent, a 53-year-old married male, native and 
citizen of Italy, has resided in the United States continu¬ 
ously since his entry at Norfolk, Virginia, as a seaman on 
July 27, 1947. At the time of his last arrival in the 
United States it was the respondent’s intention to seek 
employment and remain permanently in this country. He 
has no close family relations or dependents in the United 
States. The record discloses that the respondent, in the 
guise of a seaman, has on two occasions entered the United 
States for permanent residence. The remaining facts in 
this case have been fully covered in prior determinations. 
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After carefully examining the contentions of counsel in 
his brief submitted on motion as well as the authorities 
cited therein, it is our considered opinion that counsePs 
motion presents no facts not heretofore fully considered 
by this Board. To grant the respondent the relief re¬ 
quested on the basis of the evidence contained in this 
record would be a flagrant abuse of discretion. Moreover, 
by so doing we would delay the admission into this country 
of bona fide applicants for Italian quota immigration visas. 

We take this position notwithstanding the decision 
8 rendered in de Koning v. Zimmerman, 89 F. Supp. 

891, U.S.D.C. E.D. Pa. (Feb. 13, 1950). Accord¬ 
ingly, the motion and oral argument on the same will be 
denied. 

ORDER: It is ordered that the motion and oral argu¬ 
ment on the same be denied. 

/s/ Thos. G. Finucane 
Chairman 


JEK :MJW 
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9 COPY 

U. S. DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 

NOY. 8 - 1950 

File: A-9765555 

In re: LUIGI CADDEO 

IN DEPORTATION PROCEEDINGS 

IN BEHALF OF RESPONDENT: Hyman Margolies, Es¬ 
quire, 32 Court Street, Brooklyn, N. Y., Heard Octo¬ 
ber 24, 1950 

CHARGES: 

Warrant: Act of 1924—No immigration visa 
Lodged: None 

APPLICATION: Suspension of deportation 

DETENTION STATUS: Released under bond 

This case presents an appeal from an order entered by 
the Assistant Commissioner on August 31, 1950, directing 
the respondent’s deportation to Italy and denying his ap¬ 
plication for voluntary departure. Counsel on appeal re¬ 
quested that the respondent be granted suspension of 
deportation. 

The respondent, a 53-year-old married male, native and 
citizen of Italy, has resided in the United States continu¬ 
ously since his admission as a seaman at Norfolk, Vir¬ 
ginia, on July 22, 1947, at which time it was his intention 
to remain permanently in this country. He has never 
been admitted to the United States for permanent resi¬ 
dence nor has he received an extension of his temporary 
period of admission. He is deportable on the charge con¬ 
tained in the warrant of arrest 

The record discloses that the respondent is steadily em¬ 
ployed as a stevedore and that he has been living at the 
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home of his United States citizen brother in Brooklyn, 
New York, for approximately three years (Ex. 2, p. 9). 
His testimony shows that his deportation would not create 
a serious economic detriment to anyone living in the 
United States. His wife and minor child are natives, citi¬ 
zens and residents of Italy. The record further discloses 
that the respondent, after entering the United States as a 
deserting seaman at Tampa, Florida, in 1927, resided in 
this country continuously until June 8, 1935, when he w*as 
granted permission to depart voluntarily (Ex. 2, 

10 p. 6). 

Counsel in oral argument asserted that the re¬ 
spondent is eligible for suspension of deportation under 
the provisions of Section 19(c)(2)(b) on the basis of his 
more than seven years’ continuous residence in this coun¬ 
try between 1927 and June 8, 1935. Counsel further as¬ 
serted that the facts in this case are analogous to the facts 
presented in the case of de Kowing v. Zimmerman, 89 F. 
Supp. 891, U.S.D.C. E.D. Pa. (Feb. 13, 1950), wherein the 
court ruled that since Congress did not specify which 
period of seven years’ residence was necessary to satisfy 
the requirements of the amending Act, the continuous 
residence period need not be the seven years including 
July 1, 1948, the effective date of the amending Act. 

It is conceded that the respondent is a person of good 
moral character. However, the record clearly establishes 
and counsel concedes that the respondent is deportable on 
the charge contained in the warrant of arrest. The re¬ 
spondent has twice used the seaman’s route to effect entry* 
into the United States for permanent residence. He now 
seeks to legalize his illegal entry and adjust his immigra¬ 
tion status by obtaining for himself the discretionary re¬ 
lief provided in Section 19(c)(2)(b) of the Immigration 
Act of 1917, as amended, thereby delaying the admission 
to this country of bona fide applicants for immigration 
visas. He has previously stated that he has no depend- 
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ents in the United States and the members of his imme¬ 
diate family are natives, citizens and residents of Italy. 
Whether remedial relief shall be granted rests entirely 
within the discretion of the Attorney General. The statute 
relating to suspension of deportation of an alien by use 
of the word “may” confers discretionary, unreviewable 
power on the Attorney General. US. ex rel. Walther v. 
District Director, I<£NS, 175 F. (2d) 693 (CCA 2d, June 
20, 1949). It has been held that the Attorney General 
need not suspend deportation even if he finds that an 
alien has been of good moral character and that his de¬ 
portation would cause economic detriment to his United 
States citizen family, since the statute does not say that 
the Attorney General must but only that he may exercise 
such discretion. U. S. ex rel. Weddeke v. Watkins, 166 F. 
(2d) 369 (CCA 2d, Feb. 4, 1948). 

We have made a careful examination of the record and 
in conjunction therewith the assertions made by counsel 
for the alien and we find nothing therein that warrants the 
grant of the discretionary relief requested. We affirm the 
order entered by the Assistant Commissioner on August 
31, 1950. The appeal will be dismissed. 

ORDER: It is ordered that the appeal be dismissed. 

/s/ Thos. G. Finucane 
Chairman 

JEK :M JW 

11 Filed Jan 10 1952 Harry M. Hull, Clerk 

Order 

This cause having come on to be heard upon defendants’ 
motion for summary judgment or in the alternative to 
dismiss, and it appearing to the Court that the complaint 
fails to state a claim upon which relief may be granted, it 
is by the Court this 10th day of January, 1952, 
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ORDERED that the complaint be, and the same is here¬ 
by, dismissed. 

/s/ Jas. W. Morris 
Judge 

• • • • 

12 Filed Feb 29 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 10th day of January, 1952, 
that Luigi Caddeo hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 10th day of Janu¬ 
ary, 1952, in favor of defendants against said plaintiff 
Luigi Caddeo. 

/s/ William J. Byrne 
William J. Byrne 
Attorney for Plaintiff 
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No. 11,374 

STATEMENT OF QUESTION PRESENTED 

The complaint alleged that the immigration authorities 
had refused to suspend the deportation of appellant, an 
Italian citizen subject to deportation, although they had 
found him to be of good moral character, a resident of the 
United States for seven years continuously, and a resident 
here on the effective date of the Act of July 1, 1948. Did 
the complaint contain allegations amounting to abuse of 
discretion or refusal to exercise discretion? 
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United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,374 


Luigi Caddeo, Appellant 
v. 

James P. MoGranery, Attorney General of the United 
States; Argyle Mackey, Commissioner of Immigration 
and Naturalization, and Thomas G. Finucane, Robert 
M. Charles, Leigh L. Nettleton, Robert E. Ltjdwig, 
and Louisa Wilson, as members of the Board of Immi¬ 
gration Appeals, Appellees 


Appeal From the United States District Court for the District 

of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE FACTS 

Appellant, a native and citizen of Italy, was ordered de¬ 
ported on August 31,1950, and his application to be allowed 
to depart voluntarily was refused (J.A. 3). His appeal to 
the Board of Immigration Appeals was denied (J.A. 4). 
On May 29,1951, he filed the present action in the District 
Court, contending that he was entitled to suspension of de¬ 
portation, and seeking a declaratory judgment and an in¬ 
junction (J.A. 2-5). The District Court entered an order 
dismissing the complaint for failure to state a claim upon 
which relief could be granted (J.A. 11-12). 

The allegations of the complaint (J.A. 2-5) may briefly 
be summarized as follows: 
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Appellant is a native and citizen of Italy. He first en¬ 
tered the United States in 1927 and resided here contin¬ 
uously until 1935. In that year he was ordered deported, 
but was permitted to leave voluntarily. In 1947 he law¬ 
fully entered temporarily as a seaman and has resided here 
continuously ever since. On August 31,1950, he was again 
ordered deported. The immigration authorities found him 
to be of good moral character, and found that he had re¬ 
sided continuously in the United States for seven years and 
was residing here when the Act of July 1, 1948 (8 U.S.C. 
155 (c)) became effective. Nevertheless, they rejected, this 
time, his application to be allowed to leave voluntarily. He 
appealed to the Board of Immigration Appeals, arguing 
there that he was eligible for suspension of deportation un¬ 
der the above Act, since he was residing here on July 1, 
1948, and had resided here continuously for more than 
seven years between 1927 and 1935. The appeal was denied 
on November 8, 1950. 1 The complaint stated, as a conclu¬ 
sion of law, that under the above facts appellant was en¬ 
titled to remain in the United States and become a natural¬ 
ized citizen, and alleged that unless relief was granted he 
would be deported, would lose his opportunity to become a 
citizen, and would be deprived of his employment and 
means of livelihood. The complaint prayed that a declara¬ 
tory judgment issue, declaring appellant eligible to remain 
and become a citizen, and declaring further that his appli¬ 
cation for suspension of deportation should be determined 
on that basis. The complaint also prayed for an injunction 
restraining appellees from exercising their “power, au¬ 
thority or discretion in respect of suspension of deporta¬ 
tion of plaintiff on the theory that plaintiff is not eligible 
to remain in the United States.’’ 

The Government moved, in the alternative, either that the 
complaint be dismissed, or that a summary judgment be 
granted, on the two-fold ground that the trial court lacked 
jurisdiction over the subject matter and that the complaint 

i The complaint (J.A. 4) erroneously gives the date of the Board’s decision 
as November 10. The test of the decision is printed in the Joint Appendix 
(J.A. 9-11). 
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failed to state grounds for relief (J.A. 5-6). The Govern¬ 
ment attached to its motion copies of the decision of the 
Board of Immigration Appeals rendered November 8,1950, 
in which the Board rejected appellant’s contention that he 
was entitled to suspension of deportation, and copies of a 
second decision by the Board on June 8, 1951, denying a 
motion for reconsideration (J.A. 7-11). From these deci¬ 
sions it appears that appellant was ordered deported be¬ 
cause he had been granted only temporary admission as a 
seaman in 1947, because he had never been admitted for 
permanent residence, and because he had never been granted 
an extension of his temporary period of admission (JJL 9). 
It further appears that the Board refused to grant appel¬ 
lant’s request for a suspension of deportation, not as a 
matter of law, but in the exercise of the Attorney General’s 
statutory discretion. Discretionary relief was refused upon 
consideration of the following facts: that appellant’s wife 
and minor child were natives, citizens and residents of Italy 
and he had no dependents in this country (J.A. 10, 11); 
that his deportation would not cause serious economic 
detriment to anyone living in the United States (J.A. 10); 
that he had twice illegally gained temporary admission to 
the United States under the guise of a seaman, but with the 
intention of deserting ship and remaining here permanently 
(J.A. 7, 9, 10); and that suspension of deportation for ap¬ 
pellant, after his illegal entry, would delay the admission 
to this country of bona fide applicants for immigration 
visas under the statutory quota for Italian citizens (J.A. 
8, 10). The Board concluded: “To grant the respondent 
the relief requested on the basis of the evidence contained 
in this record would be a flagrant abuse of discretion” 
(J.A. 8). 2 

The District Court dismissed the complaint on the ground 
that it failed to state a claim upon which relief could be 
granted (J.A. 11-12). 

2 Appellant filed a memorandum in opposition to the Government’s motion, 
-which has not been included in the present record. The memorandum dis¬ 
puted none of the facts stated in the decisions attached to the Government’s 
motion, and was devoted largely to a legal argument very similar to that now 
presented in the brief in this Court. 
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STATUTE INVOLVED 

Section 19 (c) of the Immigration Act of 1917, as 
amended, 62 Stat. 1206, 8 U.S.C. 155 (c), provided: 3 

(c) In the case of any alien (other than one to whom 
subsection (d) is applicable) who is deportable under 
any law of the United States and who has proved good 
moral character for the preceding five years, the At¬ 
torney General may (1) permit such alien to depart 
the United States to any country of his choice at his 
own expense, in lieu of deportation; or (2) suspend 
deportation of such alien, if he is not ineligible for 
naturalization or if ineligible, such ineligibility is 
solely by reason of his race, if he finds (a) that such 
deportation would result in serious economic detriment 
to a citizen or legally resident alien who is the spouse, 
parent, or minor child of such deportable alien; or 
(b) that such alien has resided continuously in the 
United States for seven years or more and is residing 
in the United States upon the effective date of this 
Act. If the deportation of any alien is suspended un¬ 
der the provisions of this subsection for more than six 
months, a complete and detailed statement of the facts 
and pertinent provisions of law in the case shall be 
reported to the Congress with the reasons for such 
suspension. These reports shall be submitted on the 
1st and 15th day of each calendar month in which Con¬ 
gress is in session. If during the session of the 
Congress at which a case is reported, or prior to the 
close of the session of the Congress next following the 
session at which a case is reported, the Congress 
passes a concurrent resolution stating in substance 
that it favors the suspension of such deportation, the 
Attorney General shall cancel deportation proceedings. 
If prior to the close of the session of the Congress next 
following the session at which a case is reported, the 

3 This portion of the Act has now been superseded by sec. 244 of the Mc- 
Carran-Waiter Act, Public Law 414, 82nd Cong., 2nd Sess., 66 Stat. 163 et seq. 
It remains applicable, however, under the Savings Clauses of the HcCarran- 
Walter Act, sec. 405. 
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Congress does not pass such a concurrent resolution, 
the Attorney General shall thereupon deport such alien 
in the manner provided by law. Deportation proceed¬ 
ings shall not be canceled in the case of any alien who 
was not legally admitted for permanent residence at 
the time of his last entry into the United States, unless 
such alien pays the Commissioner of Immigration and 
Naturalization a fee $18 (which fee shall be deposited 
in the Treasury of the United States as miscellaneous 
receipts). Upon the cancellation of such proceedings 
in any case in which fee has been paid the Commis¬ 
sioner shall record the alien’s admission for permanent 
residence as of the date of his last entry into the United 
States and the Secretary of State shall, if the alien was 
a quota immigrant at the time of entry and was not 
charged to the appropriate quota, reduce by one the 
immigration quota of the country of the alien’s nation¬ 
ality as defined in section 12 of the Act of May 26,1924 
(U.S.C., title 8, sec. 212), for the fiscal year then cur¬ 
rent at the time of cancellation or the next following 
year in which a quota is available; Provided , That no 
quota shall be reduced by more than 50 per centum in 
any fiscal year. 

SUMMARY OF ARGUMENT 

Appellant argues that, since he had been found to be of 
good moral character, and since he had resided in this coun¬ 
try seven years continuously and was residing here on the 
effective date of the Act of July 1, 1948, he is entitled to 
suspension of deportation. This would change the language 
of the Act, 8 U.S.C. 155 (c), from “may” to “must”, and 
deprive the immigration authorities of discretion under the 
circumstances. There is no support for such a proposition. 
Consequently, the complaint failed to state a cause of 
action. 
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ARGUMENT 

The Complaint was Properly Dismissed for Failure to State a 
Cause of Action, Since It Did Not Allege That Appellees 
Had Either Abused Their Discretion or Failed to Exercise 
It in Refusing to Suspend Appellant's Deportation 

Appellant, an Italian citizen, twice entered the United 
States illegally as a deserting seaman. The first time, he 
was ordered deported in 1935, hut was permitted to depart 
voluntarily. The second time, the immigration authorities, 
in ordering him deported, refused his request to be allowed 
to leave voluntarily. He appealed this refusal, but during 
the course of the appeal he changed his stand. He had ap¬ 
parently been advised in the meanwhile of the possibility 
of suspension of deportation in certain cases, and he there¬ 
fore dropped his request to be allowed to depart volun¬ 
tarily and asked the Board of Immigration Appeals that 
deportation be suspended. He based his claim on the facts 
that he had been found to be of good moral character, and 
that he had resided in the United States continuously for 
more than seven years and was residing here on July 1, 
1948. The Board considered additional factors and, in the 
exercise of its discretion, refused to suspend deportation. 
The present proceeding was then begun. 

The bare bones of the statute (8 U.S.C. 155 (c)), upon 
which appellant is relying, are, insofar as they are per¬ 
tinent to his case, as follows: 

In the case of any alien # # * who is deportable * • # 
and who has proved good moral character • • • the 
Attorney General may • • • suspend deportation • • • 
if he finds * • * (b) that such alien has resided con¬ 
tinuously in the United States for seven years or more 
and is residing in the United States upon the effective 
date of this Act. * * * 

We emphasize the word “may” in the above passage, 
because it is appellant’s present contention that, under the 
facts as presented to the District Court, he was “entitled” 
(Br. 3, 4, 6) to suspension of deportation. The argument 
is, that, since the immigration authorities found good moral 
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character, seven years’ continuous residence in the United 
States, and residence here on the effective date of the Act 
of July 1, 1948, they were bound to grant suspension of 
deportation. We respectfully submit that this argument 
would change the sense of the statute completely by sub¬ 
stituting “must” for “may”. 

Appellant argues that the District Court had jurisdic¬ 
tion to entertain his suit (Br. 5-6). We are not disposed 
to quarrel with him on this point. The language of some 
of the cases seems to indicate lack of jurisdiction. Thus in 
United States ex rel. Wcdther v. District Director of Immi¬ 
gration and Naturalization, 175 F. 2d 693, 694 (C.A. 2), the 
court said, “The word ‘may’ in that section confers dis¬ 
cretionary unreviewable power.” However, other cases 
point out that there is a limited scope of review. In United 
States ex rel. Weddeke v. Watkins, 166 F. 2d 369, 373 (C.A. 
2), cert. den. 333 U.S. 876, the court said: 

• • • Even if he finds that the alien has been of good 
moral character, and that his deportation would cause 
economic hardship to his family, the statute does not 
say that the Attorney General must suspend deporta- 
tation; it only says that he “may”. Judicial review of 
administrative action in such a case, if available at all, 
is narrowly restricted in scope. • • • 

See also United States ex rel. Kaloudis v. Shaughnessy, 180 
F. 2d 489 (C.A. 2), and Sleddens v. Shaughnessy, 177 F. 2d 
363 (C.A. 2). There can be no doubt that the District Court 
has jurisdiction to review the action of the immigration 
authorities, if it is properly alleged that they either abused 
their discretion or failed to exercise it. McGrath v. Kris- 
tensen, 340 U.S. 162; Perkins v. Elg, 307 U.S. 325; United 
States ex rel. Adel v. Shaughnessy, 183 F. 2d 371. Whether 
the court lacks jurisdiction when the complaint fails to al¬ 
lege abuse or failure, or whether the complaint simply fails 
to state a cause of action, is a matter of academic interest 
only, at least so far as the present case is concerned. The 
real question here is whether the allegations of the com¬ 
plaint stated a cause of abuse of discretion or refusal to 
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exercise discretion, or whether the District Court was cor¬ 
rect in dismissing the complaint for failure to state a cause 
of action. 

There are no allegations of fact in the complaint which 
would support an inference of either abuse of discretion 
or failure to exercise it. The essential allegations are that 
the immigration authorities refused to suspend deportation, 
although they found good character, seven years’ resi¬ 
dence, and residence on the effective date of the Act. But 
all that these allegations make out is a case of eligibility 
for suspension. There is nothing in the complaint to indi¬ 
cate that the immigration authorities held appellant in¬ 
eligible for suspension and refused to exercise their dis¬ 
cretion on his case. Appellant’s argument (Br. 6-8) is, not 
that the authorities abused or failed to exercise their dis¬ 
cretion, but that they had none under the circumstances. 
He argues now, and his complaint so stated (J.A. 4), that 
the allegations in the complaint not only made him eligible 
for, but actually entitled him to, suspension of deportation. 4 
As we have previously pointed out, this would change the 
language of 8 U.S.C. 155 (c) from “may” to “must”, and 
would deprive the immigration authorities of any discre¬ 
tion under these circumstances. We submit that the lan¬ 
guage of the statute means what it says, and our position 
is fully supported by the cases which we have set forth 
above. 

The order of the District Court was that the complaint 
should be dismissed for failure to state a cause of action. 
The record contains matters outside the complaint, namely, 
the two decisions of the Board of Immigration Appeals, 

* The case of de Koning v. Zimmerman, 89 F. Sapp. 891 (EJX Pa.), upon 
■which appellant relies, simply holds that any continuous period of residence 
for seven years, even though not immediately preceding the effective date of 
the Act, is sufficient for eligibility. There is no allegation in the complaint 
that the immigration authorities refused to exercise their discretion in appel¬ 
lant’s case because the seven years on which he relied were between 1927 and 
1935. Furthermore, the record shows that they actually did consider his case 
and concluded that they should not exercise their discretion in his favor 
(J.A. 7-11). The Government does not concede the correctness of the de Kern¬ 
ing decision. Because of the procedural posture of that case an appeal was 
impossible. 
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which were attached to the Government’s motion to dis¬ 
miss or in the alternative for snmmaiy judgment. If these 
decisions were actually considered by the District Court, 
its decision should be treated as a summary judgment un¬ 
der Rule 12 (b) of the Federal Rules of Civil Procedure. 8 
The record is silent on the point. However, whether the 
ruling of the District Court be regarded as a dismissal of 
the complaint on motion or as a summary judgment, we 
submit the result should be the same. If the case was dis¬ 
missed upon consideration of the complaint alone, there 
were no allegations of abuse of, or failure to exercise, dis¬ 
cretion. If the case was determined as a summary judg¬ 
ment after consideration of the matters outside the com¬ 
plaint, it appeared without dispute 6 that the immig ration 
authorities had exercised their discretion. They refused 
to suspend deportation because appellant’s wife and child 
were in Italy, because deportation would work a hardship 
to no one in this country, because he had twice entered this 
country in defiance of the immigration laws, and because 
to grant suspension to him would delay the admission of 
some bona fide applicant under the Italian quota ( supra, 
p. 3). 

CONCLUSION 

We respectfully submit that the judgment of the District 
Court dismissing the complaint should be affirmed. 

Charles M. Ibelan 
United States Attorney 

Ross O’Donoghtje 

Joseph M. Howard 
Assistant United States Attorneys 

5 The role provides in pertinent part: 

* * • If, on a motion asserting the defense numbered (6) to durnn** for 
failure of the pleading to state a elaim upon which relief can be granted, 
matters outside the pleading are presented to and not excluded by the 
court, the motion shall be treated as one for summary judgment dis¬ 
posed of as provided in Rule 56, and all parties shall be given reason¬ 
able opportunity to present all material made pertinent to such a motion 
by Rule 56. 

®See footnote 2, supra. ☆u.s. government printing office i-# 82 — 22 « 2 ii/p.o.bo« 






